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SMD/2019/0310 APPLICATION TO VARY THE SECTION 106 AGREEMENT 
ATTACHED TO SMD/2016/0083 

25th July 2019

REFERRAL

This relates to an application which was determined by the Planning Applications 
Committee. 

1. SUMMARY OF RECOMMENDATION

Approve the request to vary the Section 106 Agreement 

2. BACKGROUND 

2.1 Outline planning permission was granted for residential development of up to 60 
dwellings on this site, SMD/2016/0083. At the time the applicants entered into a 
Section 106 Agreement with the Council to secure the following matters:-

a)  33% of the total number of dwellings to be affordable units
b)  Education contribution £143 403
c)  Playing pitch contribution £95 858 (based on £574 per bedroom)
d)  Junction improvement £ 63 158
e)  Travel Plan monitoring fee £2 500
f)   Monitoring fee for the 106 (County) £437.40
g)  Provision on site of a LEAP
h)  Provision of buffer planting

2.2 A subsequent reserved matters application was approved, SMD/2017/0586. It 
was for 57 units. 

3. RELEVANT POLICY 

Core Strategy Development Plan Document.

Policy H2 (Affordable housing) – states that in towns such as Cheadle, residential 
developments of 15 dwellings (0.5 hectares) or more shall provide a target of 33% 
affordable housing on site from all sources. It says that, ‘.. the actual level of 
provision will be determined through negotiation taking into account development 
viability and other contributions’.

National Planning Policy Framework 



Para 57 says that it is up to the applicant to demonstrate whether particular 
circumstances justify the need for a viability assessment at the application stage.

4. PUBLICITY
Objections have been received from 4 households raising the following issues:-

 Yet again the developer has not done his homework on his costings. 
Presents one set of numbers in original plan to get it past planning and 
planning committee then comes back at a later day saying it is not viable to 
develop site with the original number of affordable houses.

 If this new application is allowed it goes against the Government and SMDC 
dictate on more affordable houses being built.

 It will also set a precedence for other developers to lower their commitment to 
develop affordable houses

 This developer should be held to produce that that he originally planned for

 This application is a total mystery to the general public. It is constantly 
changing and there is a NMA application too. 

 This application makes a mockery of residents and the planning department

 The total build should be lowered too

 The builders should realise the area is unprofitable

 The effect of this application will to be reduce the chances of people being 
able to afford houses on this development and be able to get on the housing 
ladder and to increase the profit margin for the developer

5. PROPOSAL

5.1 The applicant has applied to vary the Section 106 Agreement. Initially the 
application sought to remove the affordable housing provision entirely from the 
Section 106 Agreement and place this in a condition. The full 33% provision was still 
being offered. The request was said to be necessary in order to secure grant funding 
from Homes England; the premise being that HE would not grant fund if there was a 
Section 106 affordable housing requirement in place.  Viability appraisals 
accompanied the request to show that with 100% grant funding from Homes 
England, 33% affordable housing could be achieved on the site. 

5.2 Subsequent discussions with Homes England and the Council revealed however 
that this approach would not secure funding. Homes England will only fund where 
there is a short fall in policy complaint provision. This means that, in circumstances 
where the Council accepts that a site cannot support the policy complaint position of 
33% affordable housing, HE are very likely to offer grant funding to make up the 
provision to policy complaint level. The applicant advises that their intention is to do 
exactly this in this case. However the Council, apart from offering support to such an 
approach to Homes England has no control as to firstly whether in fact the applicant 



does apply for such funding and secondly whether an application would be 
successful. It should not therefore weigh in the consideration of this application. 

5.3 As a result of this changed approach a revised application form was submitted 
supported by two revised development appraisals. The applicant no longer seeks to 
remove the affordable housing from the 106 and place this in a condition. Instead he 
is seeking a reduction in the level of affordable housing provision.  The application 
form states that this request is to ensure that the development remains viable and to 
deliver affordable homes on the site. In summary the two options put forward are:-

Development Appraisal A 

This option would deliver a reduced level of affordable housing from 19 units to 10 
units (17.5%) together with all the other contributions/obligations set out in 2.1 above 
plus an affordable housing credit of £1440

Development Appraisal B 

This option would deliver a reduced level of affordable housing from 19 units to 13 
units (22.8%) and the Junction improvement (£63 158), on site LEAP, buffer planting 
and an affordable housing credit of £30979. It would not however support the 
Education contribution, Playing pitch contribution or the monitoring fees. 

5.4 The Viability appraisals (original and revised) have been assessed by Lambert 
Smith Hampton on behalf of the Council. They have reviewed the assumptions made 
in the submissions and have also undertaken their own appraisals of the scheme. 
Their advice follows the Royal Institute of Chartered Surveyors guidance note 94/12. 
Their report concludes that in terms of viability the applicant’s submission is fair. 

OFFICER COMMENT AND PLANNING BALANCE 

6.1 Planning obligations can be renegotiated at any point, where the LPA and 
developer wish to do so. Policy H2 allows for the negotiation of affordable housing 
and other contributions taking into consideration viability.  

6.2 In this particular case the applicant has provided viability information which has 
been assessed on behalf of the Council and found to be based on sound 
assumptions. This includes the construction costs, abnormal site costs, land 
purchase price, developer profit and anticipated sales values. The conclusion of the 
Councils consultants is that the viability information is fair.

6.3 The Council continues to have a very poor housing land supply situation; it is still 
below 2 years whereas the NPPF requires LPA’s to have at all times a 5 year 
deliverable supply. It is clear, based on the submitted evidence that unless the 106 
Agreement is varied in one of the two ways suggested that this site is unlikely to 
come forward for development. That puts the Council housing land supply situation 
at further risk and it would mean that the social benefits of providing more housing in 
Cheadle including between 10 and 13 affordable units would not be realised nor 
would the economic benefits arising from the development; construction and extra 



spending power in the local economy for example. These considerations are 
significant and weighty in this case. It is also of note that since 2016 when the outline 
permission was granted the Councils housing land supply situation has failed to 
improve. 

6.4 Although Development appraisal A does lead to a reduced provision of 
affordable housing from 19 to 10 units, it would still achieve all of the other 
contributions to mitigate the impact of the development on existing education, public 
open space and highway infrastructure.  This is a more balanced and preferable 
solution, in Officers opinion, that an enhanced provision to 13 units but with the loss 
of the education, playing pitch and monitoring contributions.

6. RECOMMENDATION

A. That the request to vary the Section 106 Agreement to reduce the level 
of affordable housing provision to 10 units is accepted. All other 
provisions/obligations as set out as 2.1 to remain in place. 

B. In the event of any changes being needed to the wording of the 
Committee’s decision (such as to delete, vary or add conditions/in 
formatives/planning obligations or reasons for approval/refusal) prior to 
the decision being issued, the Head of Development Services has 
delegated authority to do so in consultation with the Chairman of the 
Planning Applications Committee, provided that the changes do not 
exceed the substantive nature of the Committee’s Decision.


